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                                                  WTO – EU Seal Ban BRIEFING   

     Ref: IFAW EU office/01/2013                       

           

World Trade Organisation and the EU Seal Ban Dispute 

 

1. What the WTO is 

WTO is the acronym for World Trade Organisation, an intergovernmental organisation based in Geneva, 
established in 1994 and comprising 154 countries. It institutionalises the GATT (General Agreement on Tariffs 
and Trade) Agreements made in 1947.  
The WTO makes and enforces rules that liberalize trade between its members. Principally, this means members 
develop agreements to reciprocally diminish tariffs on imports and to remove regulations that hamper the flow 
of goods, services and capital. 
 
As a treaty-based organisation, the WTO is above all a political body which enjoys real clout due to its rule-
making and binding dispute settlement capacity. Countries who feel that they are negatively affected by 
legislation or standards can launch a complaint procedure at the WTO. The WTO being a fairly young institution, 
much of its rules are still untested and developed by case law. 
 

2. WTO rules and animal welfare 

WTO does not specifically refer to animal welfare nor does it prevent countries to adopt trade restrictions on 
the basis of animal welfare, but these restrictions need to be in line with WTO rules. To date there have been no 
dispute settlements on the basis of animal welfare.  

WTO articles relevant to animal welfare are listed in annex 1 (see page 4). Of importance are articles relating to 
the general exceptions set out in Article XX which allow trade restrictions that (a) are necessary to protect public 
morals,(b) necessary to protect human, animal or plant life and health. 

 Public morals refer to “standard of right and wrong conduct maintained by or on behalf of a community or a 
nationi.  
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The World Animal Health Organisation (OIE) in its guiding principles on animal welfare recognizes the critical 
link between animal welfare and animal health.  

 

3. Measure being challenged at the WTO 

The EU legislation being challenged by Canada and Norway is Regulation (EC) No. 1007/2009, also known as the 
“EU seal regime”, effectively banning the import and placing on the market of seal products in the EU.  The 
legislation exempts products coming from subsistence hunts carried out by indigenous communities, and allows 
exceptions for trade in by-products from sustainable marine resources management and products for personal 
use of travelers or their families. These exceptions represent non-commercial use of seal products. 

The EU seal regulation was adopted after massive public outcry about the cruelty involved in the seal hunt and 
the rejection of EU citizens to accept these products on the EU market.  After three EU Member States (Belgium, 
The Netherlands and Slovenia) adopted national bans on seal products and several others (Germany, Italy, 
Czech Republic, Austria, UK and France) were reported to be considering legislation of their own, the EU 
considered it important to harmonise this policy at EU level.  

This legislation has been carefully considered by the EU in terms of its compliance with WTO rules. Alternative 
policy options were examined, but it was concluded that only an import ban could address the concerns. 

In the view of the Council of the European Union’s legal serviceii; The case can be made to defend that killing 
and skinning seals in a way that causes avoidable pain, distress or other forms of suffering is considered 
wrong and offends public morality in the Community. The expression of concern which has been received in 
this regard could be instrumental in proving the point. 

Please note that the United States have already banned the trade in marine mammal products since 1972 based 
on their Marine Mammal Protection Act (MMPA). The Customs Union of Russia, Belarus and Kazakhstan has 
banned the import of harp seal pelts. Croatia has banned the import of harp and hooded seal pelts, Switserland 
is at the final stage of developing similar legislation and Mexico has legislation in place to prohibit trade in 
marine mammal products. As recent as January 8 2013, it was officially announced that Taiwan has also banned 
the import and export of live marine mammals and associated products. 

 

4. Parties to the case 

 Canada and Norway are the complainants; 
 The European Communities (EU) are the respondent;  
 Argentina; Namibia, China; Columbia; Ecuador; Iceland; Japan; Mexico; United States and Russia are third 

parties  

Note: Third Parties are observers to the case. Registering as a third party signals to the Panel that the 
Member State in question has an interest in the dispute. Under the rules of the Dispute Settlement 
Understanding, Third Parties have the right to make a submission similar to amicus curiae brief; their role 
and impact over a decision, however, is usually quite limited.  
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5. Composition of the Panel 
 
 Chairman: Mr. Luzius Wasescha (Switzerland) 
 Members: Ms. Mary Elizabeth Chelliah (Singapore), Ms. Patricia Holmes (Australia) 
 
About the Dispute Settlement Body 
 
The Dispute Settlement Body (DSB) is the ultimate dispute solving mechanism at the WTO. It has two levels of 
jurisdiction: the Panel and the Appellate Body. When attempts to resolve a dispute through conciliation fail and 
an issue remains, the parties may request the formation of a Panel. This is the first formal stage of the WTO 
dispute settlement procedure.  
 
What is a Panel? 
 
Panels are composed of WTO diplomats who hear the respective submissions of the parties, as a court would. It 
looks at all the evidence and arguments provided by the parties and ultimately issues a panel report which aims 
to clarify the interpretation of WTO rules in order to resolve the dispute. Panel reports are not binding per se 
and must first be adopted by the General Assembly of WTO members. If the parties to the dispute are unhappy 
with the panel decision, they may lodge an appeal. The dispute then evolves to the Appellate Body stage. 
 
What is the Appellate Body? 
 
The Appellate Body is the most senior level of jurisdiction and in many ways resembles a court of appeal. It is 
composed of well-known international lawyers and scholars; its decisions are final and binding. It is this organ 
which ultimately defines how should be interpreted WTO law. 
 
Timeline: The first hearing with the parties is expected to take place in mid February 2013 and the panel 
report will come out after the summer of 2013. In the case the EU decides to appeal the decision, the 
expected final judgment in the dispute settlement will be in spring 2014. 
 
 

6. Possible outcomes 

A positive ruling from the dispute settlement procedure will confirm that countries are entitled to introduce 
trade restrictions and trade bans on the basis of “public morality” and “animal welfare” provided that these 
comply with WTO rules. 

In case of a final negative outcome, the EU does not necessarily have to repeal its legislation. It has the option of 
changing the legislation to bring it into compliance with WTO rules, based on the ruling of the Dispute 
Settlement Body. Although the general trend is for countries to comply with WTO rulings, the EU could also 
maintain the law without changes. This has been the decision in the Beef/Hormone case where, as a result of 
serious consumer concern, the EU chose not to open its market for US beef products and accepted to have 
higher tariffs applied to certain EU products exported to the US and Canada. 
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IFAW Position  

IFAW urges the European Union to stand strong in defense of the EU seal regulation which is based on huge 
public concern relating to the suffering of seals during the hunt.  Only a trade ban can ensure that this 
concern is addressed properly and that other options such as humane killing methods and/or labeling are 
not sufficient to achieve the policy objective.  Scientific evidence clearly shows that it is not possible to 
introduce and enforce humane killing methods. 

 
 

 
Annex 1: A summary of WTO rules relevant to animal welfare 
 
The main GATT articles are: 
 
Article I requires that a Party does not give any unfair advantage, favor or immunity in relation to imports and exports 
unless it is also granted to all other contracting Parties; 
 
Article III states that the Party must treat like products from other countries the same as those produced in its own 
country. This has been interpreted to mean that non Product-related process and production methods (PPMs) should not 
be used to distinguish between products. If you cannot tell the difference between two products on inspection you cannot 
ban the import of one and allow it for the other – a free range egg is the same as a battery egg except for its production 
method and so cannot be differentiated in trade measures. 
 
Article XI aims to eliminate quantitative restrictions on trade by limiting the power of Parties to implement unilateral bans 
on the import of products.  
 
Article XX containse the general exceptions under GATT. These exceptions allow trade related measures that are 
necessary to protect public morals (XXa), human, animal and plant life or health (XXb) and related to the conservation of 
exhaustible natural resources (XXg).  
In addition any measure must pass the Article XX chapeau test, which requires that the defending country must prove the 
trade measures taken do not constitute a means of arbitrary or unjustifiable discrimination and that there was no other 
less trade restrictive method available. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                           
i Panel report in the US-Gambling case  
ii Opinion of the legal service 7691/09 
 
 


